Town of Windham
Planning Department
8 School Road
Windham, ME 04062
Voice 207.894.5960 ext. 2

Fax 207.892.1916

Long Range Planning Committee
Conference Room 1, Town Office
7:30 – 9:00 AM, May 16, 2018
AGENDA
1. News/updates
2. Ordinances
a. Rural Area Ordinance Tools
i. Amending Windham’s Cluster Subdivision standards to require cluster
layout in rural areas
1. Draft Section Section 911.K attached
ii. Maximum Lot Size and Densities
1. GrowSmart Maine info sheet attached
iii. Transfer of Development Rights
1. Examples from Cape Elizabeth, Gorham, Scarborough and
Topsham attached
b. Zoning Map updates
i. Continue discussion of zoning critical Rural Areas
3. Other Business
a. LRPC Appointment to Private Roads ad hoc Committee
i. Review the Committee charge at http://www.windhammaine.us/608/PrivateRoads-ad-hoc-Committee
b. LRPC Appointment to Mineral Extraction Committee
i. Review the Committee charge at http://www.windhammaine.us/607/MineralExtraction

www.windhammaine.us

Town of Windham
K.

Land Use Ordinance

Sec. 900 Subdivision Review

Cluster Developments
Purpose

1.

Development under this provision is intended to promote imaginative, well-designed
subdivisions which preserve open space and agricultural uses, provide public access to
land for passive and active recreation, protect natural features, environmentally sensitive
areas and wildlife cover, respect the physical qualities of the land, and, in some instances,
reduce the overall development costs of a subdivision. The standards for cluster
development allow for the creation of lots that are smaller than those that would
otherwise be required by the applicable zoning district regulations and in some cases can
be combined with density bonuses to allow additional lots, in return for setting aside the
balance of the property as permanent common open space. In addition to all applicable
standards of this Ordinance, the Planning Board may approve a single-family cluster
subdivision provided the following conditions are met:
Procedure

2.
(a)

(b)

(a)
Application Requirements.
a. All submissions for single-family subdivisions in the Farm and Farm
Residential zoning districts that meet the space and bulk requirements listed in
the appropriate zoning district may must be designed as a cluster subdivision.
b. Submissions for subdivisions in all other zoning districts that meet the space
and bulk requirements listed in the appropriate zoning district may be
designed as a cluster subdivision.
Property located within more than one residential zoning district. The overall
density of the subdivision shall not exceed the combination of the density
requirements of the districts in which the subdivision is located, before density
bonuses are applied.
Basic Standards for Cluster Subdivisions

3.
(a)

Cluster developments shall meet all applicable requirements of the Land Use
Ordinance.

(b)

Each building envelope shall be an element of an overall subdivision plan for site
development. Only developments having a total site plan for structures will be
considered. The application shall illustrate the placement of building envelopes and
the treatment of spaces, paths, roads, service and parking and in so doing shall take
into consideration all requirements of this section and of other relevant sections of
these regulations.
(1) For cluster subdivisions that are not served by a public water supply, the
applicant must demonstrate on the plan that it is possible to locate a subsurface
wastewater disposal field and a well on each lot. When determined that it is
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necessary for specific lots, by the Planning Board, as a Conditon of Approval,
the location of these elements shall be elements of the subdivison plan, and any
future changes to the location of these elements will require an amended
subdivision plan review.
(c)

The Planning Board shall allow lots within cluster developments to be reduced from
standard subdivision standards as specified in the applicable zoning district. In
return for the reduction in the requirements for lot area, frontage, and structure
setbacks, the applicant shall provide common open space.

(d)

In order to determine the maximum number of dwelling units permitted on a tract of
land, the net residential acreage of the parcel shall be divided by the net residential
density standard of the applicable zoning district. Density bonuses are applicable,
per the appropriate zoning district standards (see Section 400.)

(e)

Up to 30% of individual lots or dwelling units may have direct vehicular access
onto a public road existing at the time of development.

(f)

Streets constructed within a cluster subdivision must meet a public street standard.

(g)

Diversity and originality in lot layout and individual building site design shall be
encouraged to achieve the best possible relationship between the proposed
development and the land under consideration.
Recreation and Open Space Requirements

4.
(a)

The open space provided by the cluster subdivision shall be identified on the
recorded subdivision plan as “Common Open Space - Reserved for Recreation
and/or Conservation Purposes”.

(b)

The total area of reserved open space within the development shall equal or exceed
50% of the gross land area of the property to be subdivided.
(1)

Common open space shall not include road rights of way, streets, drives, or
parking.

(2)

At least fifty percent (50%) of the land suitable for development (see Section
534 – Net Residential Area or Acreage) shall be included in the common open
space.

(c)

The common open space shall owned and managed according to the standards of
911.E.2.

(d)

Depending on the size and location of the subdivision, the Planning Board may
require the developer to designate a portion of the total common open space area for
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recreation. The reserved open space shall be suitable for both passive and active
recreation, including, but not limited to, bicycle and pedestrian trails, picnic areas,
soft ball fields, tennis and basketball courts, tot lots and play grounds, and hard
surface court games
(1)
(e)

It is desirable that areas reserved for recreation be at least one (1) acre in size
and easily accessible from all lots within the subdivision.

One principal access point having a minimum width of twenty (20) feet shall be
provided for access to the required common open space from the road network
within the cluster subdivision. Additional, secondary points of access having a
minimum width of ten (10) feet may be provided from individual lots when these
lots abut or are located within a portion of the common open space area.
(1) The size and location of the principal and secondary access points shall be
reviewed and approved by the Planning Board as part of the Board’s review of the
cluster subdivision.
(2) In order to be eligible for any density bonus described in the applicable zoning
district standards, the following conditions must be met:
a. The open space must be open for general public use, not just homeowners
within the subdivision, and
i. The open space must either be accessed from an existing public
street or
ii. Access is from an abutting property that is public, permanent open
space or recreation land, or
iii. Access must be formalized in easement language if access is to be
provided over the new subdivision street or streets until such time
as the subdivision street or streets are adopted by the Town.
1. Access easements for the open space must be recorded at
the registry prior to the issuance of building permits.

(f)

The required common open space shall not be used for commercial recreation or for
private clubs whose membership is different from the homeowners association.

(g)

Common open space areas shall be contiguous. The proposed location of common
open space areas should also be considered in relation to other open space areas on
abutting properties, and logical connections to and from open space areas on
abutting properties should be given consideration by the Planning Board.

(h)

When reviewing the location and type of common open space designated in the
subdivision, the Planning Board shall consider the following criteria:
(1)

Individual lots, building envelopes, streets and parking areas shall be designed
and situated to minimize alteration of any natural features to be preserved.
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(2)

The usability of the cluster’s common open space intended for recreation or
public use shall be determined by the size, shape, topographic and location
requirements of the particular purpose proposed for the site.

(3)

Irreplaceable natural features located on the property proposed for subdivision
shall be included in the common open space. This includes, but is not limited
to: stream beds and other water courses, significant stands of trees, (including
the size of the trees), and rock outcroppings.

(4)

The suitability of all land areas designated as common open space intended for
scenic value and purposes shall be determined by its visibility from a significant
number of units or buildings within the subdivision, or length of streets.

The land areas designated as common open space on the subdivision plan shall meet
the following criteria:
(1)

Common open space areas that can be combined with existing Town owned
property dedicated for recreational use, dedicated open space on abutting
property, land trust properties and public or private conservation easements, or
with future land dedication potential shall be given priority.
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State of Maine Perspective
It isn’t news that Maine is a rural state. Ninety
percent of its total land base is forest. Its overall
density is just 41 persons per square mile, or
about 6.5 people per 100 acres. But focus on the
7 counties of southern Maine and the news is
different. Here, land for active forestry and farming
has dropped to about 60% of the total, with
suburban land use now at 33% (or 900,000 acres)
of the total. At 186 persons per square mile,
population density is 4.5 times higher than for the
state as a whole. And many of the towns in this
region are growing at 4 to 5 times the statewide
average.
Throughout this region, communities are trying to
preserve rural character. Under existing, large-lot
zoning, they are unlikely to succeed. But through a
simple, innovative zoning technique – the use of
maximum lot size along with maximum
densities in rural zoning districts - towns can take
a new and different approach to help achieve their
goal.
1

What is Rural?
Rural land is land organized for production. The
rural landowner gets part of his or her livelihood
from the land. Rural land also includes wetlands,
prime farmland soils, river corridors, wildlife habitat,
and areas for recreation. This is different from lowdensity suburban land which is organized not for
production but for consumption: for the dividing,
buying and selling of lots, for consumption of
scenery, and for buying privacy from intrusions –
including the intrusions of noisy or dirty rural
activities. The suburban landowner commutes
somewhere else for livelihood.

How is the Scale of Rural Land
Different?
Rural uses require much larger, contiguous,
undeveloped spaces than low density suburbs. For
example:
•

Population change in Maine's towns and
cities, 1990 to 2000
•

•

Bangor

Portland

1

Declined
Less than 15% growth
Greater than 15% growth

What

Thomas G. Allen; May 20, 2002 An Overview of the
Demographic and Economic Conditions in Maine:
A background for workforce and tax policy considerations
http://www.umaine.edu/mcsc/Research/EcoDev/Allen_E
DA2.htm#II_PopChange

The average farm in southern New England is
just under 100 acres, and in northern New
England about 200 acres. Agriculture needs
multiple farms in this range if supporting
businesses in the region are to survive.
A small commercial woodlot requires at least
50 to 100 acres in order to harvest enough
cords on a sustainable basis to at least cover
costs. Cost of management and harvesting
small woodlots are optimal in the 100 to 500
acre range. Costs rise sharply below 50 acres.
To breed, find food and find protection, the
wildlife native to Maine need at least a few
unbroken blocks of land with 2,500 to 5,000
acres in each growing region of the state, plus
multiple unfragmented blocks of land in the
range of 250 to 1000 acres. If these aren’t
provided in rural areas, they won’t be provided
at all.

Current Zoning Practices
Towns with zoning ordinances know about
minimum lot size requirements. They are the
staple of most zoning districts. For example, many
“rural residential” districts require minimum lot
sizes of 1 to 5 acres.
But when large tracts of land are divided up
(whether all at once or a little bit at a time) into
lots of 1 to 5 acres, that signals the beginning of

More Tools Available at GrowSmartMaine—www.growsmartmaine.org
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the end for “rural character.” True, the buyers of
3-acre lots won’t be able to see their neighbors
from their windows. They each will have private
open space. But don’t confuse that with “rural.”
In time, this low-density suburban development
will compromise whatever is left of “rural.”

A New Idea - Maximum Lot Size
That’s where the idea of maximum lot
sizes/maximum density comes in. With some
care, growing rural towns can accommodate a
modest amount of growth in their rural districts
AND keep available a base of land for rural uses.

How does it work?
First, we need to distinguish between lot size and
density. Lot size is the area contained within a
house lot. Density is the number of house lots to
be carved out of a parcel of land. Most zoning
ordinances don’t distinguish between the two: a
minimum lot size of 2 acres gets directly translated
into a maximum density of one unit per two acres.
To separate lot size from density in a rural zoning
district, you want:
•
•
•

a minimum lot size that will provide for safe
septic systems and wells, and privacy;
a maximum lot size that won’t intrude on the
rural land; and
a maximum density that limits the overall
number of house lots.

Let’s take these one at a time, in reverse order.
What should be the maximum density? To
preserve blocks of land large enough to keep rural
character and activities, a maximum of no more
than 1 unit per 10 acres is desirable. (Many farm
zones put the maximum at 1 unit per 25 or 35
acres).
But even this low density won’t preserve the blocks
of rural land needed if it gets translated into 10acre house lots, each requiring long road frontage,
long driveways, etc. You need to establish a
maximum lot size. In combination with the
maximum density, maximum lot size should
strive to preserve at least 80% of the parcel as
contiguous open space. This means a maximum
lot size of 40,000 to 60,000 square feet (about an
acre to one-and-a-half acres). At this maximum,
one to one-and-a-half acres of every 10 will be
house lots. Allowing for roads, that leaves eight to
eight-and-a-half acres of open space.

Minimum lot size should be the final
consideration. Under Maine law, lots that rely on
septic systems must be at least 20,000 square feet
(or about one-half acre). This is the minimum
needed to safely separate wells from septic
systems. With proper septic system design and
installation, Maine’s Division of Health Engineering
and its State Soil Scientist believe larger lots
usually are not required for health or safety.
The rural zoning thus would call for:
Minimum lot size
Maximum lot size
Maximum residential density

20-30,000 sq. ft.
40-60,000 sq. ft.
1-unit/10 acres

On a 50-acre parcel, this would allow for 5 house
lots that would occupy around 5 acres, with 40-45
acres (after accounting for roads) open.
Site design is also a consideration, to maintain
rural function. When abutting parcels are
developed, proper siting is important to ensure the
open space of each parcel can combine to preserve
the critical blocks of land necessary to keep rural
land functioning as rural land.

Other Considerations
This technique is meant to accommodate modest
residential development in rural areas. It is NOT a
substitute for planning that directs the majority of
new development into designated growth areas of
town, such as villages, expanded residential
neighborhoods, hamlets, and downtowns, per the
town’s Comprehensive Plan.
In addition, it is important to acknowledge that the
overall amount of development allowed on a
particular parcel may be reduced. This
consideration can often be addressed with proper
planning and a public process.

Additional Resources
Growing Greener: Conservation Subdivision Design
by Randall Arendt
"Open Space" Zoning: What It Is & Why It Works
by Randall Arendt
Growing Smart Legislative Guidebook: Model Statutes for Planning and the
Management of Change, 2002 Edition
Town ordinance example with good clustering, open spacezoning provisions: Town of Cape Elizabeth - Chapter 19-7-2, Zoning
Ordinance
American Farmland Trust Information Center
Friends of Midcoast Maine

Related Topics
Transfer of Development Rights
Land Banking
Cluster Zoning

More Tools Available at GrowSmartMaine—www.growsmartmaine.org

CHAPTER 1 SECTION XVIII – DEVELOPMENT TRANSFER OVERLAY APPLICATION

DEVELOPMENT TRANSFER OVERLAY
(MUST BE SUBMITTED WITH SUBDIVISION APPLICATION)
CHAPTER I SECTION XVIII – DEVELOPMENT TRANSFER OVERLAY DISTRICT – SUBSECTION B. –
APPLICABILITY: THE PROVISIONS OF THIS OVERLAY DISTRICT MAY ONLY BE UTILIZED BY NEW
RESIDENTIAL SUBDIVSIONS OF PROJECTS THAT ARE SUBJECT TO THE SITE PLAN REVIEW AND THAT
MEET ALL OF THE FOLLOWING THREE (3) PROVISIONS:

1

YES
NO

The proposed development is located within the Development Transfer Overlay
District adopted by the Town Council as part of the Official Zoning Map.

2

YES
NO

The development will be served by public water and by the public sewerage system
of the Town of Gorham and all buildings with plumbing facilities within the
development will be connected to the sewer system.

3

YES
NO

The Owner or Developer will pay a development transfer fee in accordance with the
Provisions of Subsection E.1 – Performance Standards

PROVISIONS OF THE DTO ONLY APPLY TO SUBDIVISIONS AND OTHER DEVELOPMENTS APPROVED IN
ACCORDANCE WITH THE OVERLAY DISTRICT AND MAY NOT BE APPLIED TO A LOT(S) THAT IS NOT
LOCATED WITHIN A SUBDIVISION THAT WAS APPROVED AND DEVELOPED IN ACCORDANCE WITH THE
PROVISIONS OF THE OVERLAY DISTRICT INCLUDING THE FOLLOWING:

4

YES
NO

Lots within a subdivision that was approved prior to the effective date of this section

5

YES
NO

Lots in a subdivision that was approved and developed in accordance with the
provisions of the underlying zoning district

6

YES
NO

Lots that are not a part of a subdivision

7

YES
NO

The proposed use is a permitted use, or is a special exception use in the underlying
zoning district.

If you answered No to any of the above seven (7) questions, the proposed development DOES NOT
qualify for Development Transfer.
Ordinance requires that the Conditions of Approval for the proposed Plan include the following statements.
Please check the each box below to indicate that you have and/or will place the following notes on the
Plan.
This Plan is approved in accordance with the most current provisions of the Development Transfer
Overlay District (DTO). All future development of the original parcel or lots created as part of the
approved Plan must be done in accordance with the provisions of the DTO.
Prior to the issuance of a building permit, the Development Transfer Fee for each dwelling unit in the
development must be paid to the Town.
The number of “bonus units” shall be determined by the Planning Board as part of the approval of
the subdivision or site plan.
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The maximum number of dwelling units allowed in the underlying zone shall be calculated as
follows:
1) If the underlying zone has a maximum density provision based upon net residential density or net
acreage per dwelling unit, the maximum number of units allowed under the underlying zoning shall be
calculated based upon this requirement and calculated by dividing the net acreage of the area proposed to
be subdivided by the per unit factor, plus any additional units allowed in the underlying district for the use of
public sewerage and/or public water.
2) If the underlying zone does not have a maximum density requirement based upon net residential density
or net acreage per dwelling unit, the maximum number of units allowed under the underlying zoning shall
be determined by multiplying the gross acreage of the area proposed to be subdivided by sixty-five percent
(65%) to allow for access and unusable land and then dividing the resulting net area by the minimum lot
size for one family dwellings or the minimum lot area per dwelling unit for two family dwellings or multifamily
housing plus any additional units allowed in the underlying district for the use of public sewerage and/or
public water.
The total development transfer fee for a subdivision or project shall be calculated by multiplying the
number of “bonus units” determined by the Planning Board times the per-unit Development Transfer Fee
established by the Town Council.
PROVIDE CALCULATIONS BELOW:
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Development Transfer Overlay District

DEVELOPMENT TRANSFER
OVERLAY (DTO) DISTRICT
allows for well-planned, higher
density residential development to
be located in areas with public
sewerage in exchange for the
payment of a development transfer
fee that would be used by the Town
to purchase conservation land
and/or easements and open space.
This DTO ordinance came about
as a result of Gorham’s
Comprehensive Plan, which was
prepared and adopted, in the early
mid-1990s. Later, in 2006 the
Town sought to
(1) allow higher development
density in and around the
villages,
(2) create a proposed village
expansion south of Gorham
Village,
(3) create a method of
discouraging development
in rural areas, and
(4) create a mechanism to
accomplish development
transfer.
It was determined that the
transfer mechanism would require
developers who would benefit from
allowed higher density to pay a fee
which would be used to
compensate rural land owners who
voluntarily give up the development
potential of their land.
The concept basically
(1) allows higher residential
density in areas with public
sewer,
(2) requires payment of a
development transfer fee for
the additional units gained,
and
(3) the fee revenue obtained is
used to acquire open space
and recreational land or to
buy conservation
easements in areas where
development is not desired.
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A property owner whose property is within the Overlay District has the option of using or developing the land
either with the existing zoning or to use the provisions of the DTO, but can utilize only one option.
Use of the DTO is limited to new residential subdivisions.
(1)
The development must be connected to the public sewer system,
(2)
There must be a development transfer paid for each bonus unit, [ie. those units in excess of what is
permitted under existing zonings, and
(3)
The development must conform to the Overlay standards.
(4)
The developer must pay $15,000 per bonus unit.
The intent is to create narrow, deep lots with short frontages and to maximize the potential to create useable
private back yard space and smaller front yards. The Town wants to encourage reasonable density on a “Village
scale” and not squander the land on what are suburban residential densities.
The ordinance contains priorities for how the fees would be used, such as acquiring land along the
Presumpscot and Little Rivers, agricultural land, land with significant natural resource value, land in the view shed from
the top of Fort Hill, and land in the green belt around Gorham Village. ALL OF IT MUST BE DEVELOPABLE LAND.
The ordinance allows for the purchase of a conservation easement on agricultural land. THE INTENT IS THAT NO
DEVELOPMENT OCCURS, it does not mean that the land becomes public land with public access.
HOW IT WORKS……..
Within the Development Transfer Overlay district, a land owner or developer is given a choice with respect to
the development this land. The land can be developed in accordance with the existing zoning or with the requirements
of the Overlay District. Under the Overlay standards, the land can be developed more densely (with more units) than it
could be under the existing zoning; but to do that, the development would have to be connected to the public sewer
system, the development would have to conform to the additional standards for the Overlay District, and the
owner/developer would have to pay a “development transfer fee” to the Town for each ‘bonus unit” in excess of what
could be built under the existing zoning.
For example, if a parcel in the Overlay District could be developed with 10 homes under the current zoning but
is approved for 16 homes using the Overlay provisions, there would be 6 bonus units. The owner or developer would
have to pay the development transfer fee for those 6 bonus units. The tentative proposal suggests that the transfer fee
be $15,000 per bonus unit. This cost was derived based upon the typical per unit raw land cost for recent subdivisions
in Gorham. In this example, the developer would have to pay a development transfer fee of $90,000 (6 bonus units
times $15,000 per bonus unit) for the right to build the 6 additional units. This fee is proposed to be spread over all of
the units within the subdivision and paid when the building permit for each unit is issued. Therefore, a development
transfer fee of $5,625 ($90,000/16) would be paid for each of the 16 units in the subdivision.
The Town would take these fees and put them into an account that can only be used to purchase land or
development rights from buildable land in other parts of the community. The priorities for land conservation include land
adjacent to existing Town land, land along the rivers, agricultural land, land with natural resource, historic, or
archeological significance, scenic land around Fort Hill, etc. Any land purchased with these fees would have to be
permanently preserved for recreation or open space.
The proposed development standards require a minimum lot size of 8,500 square feet with 75 feet of street
frontage for single-family lots if the current zone is anything other than Rural. If the current zoning is Rural, the
minimum lot size is 12,750 square feet. The space standards allow the buildings to be located close to the street
(minimum 15 feet for single-family homes) and establish a maximum setback as well to assure that there is the potential
for a useable back yard on the lots.
To assure that the development that occurs in the Overlay District at these higher densities is a positive addition
to the community, the Overlay District establishes additional performance standards dealing with the layout of lots,
design of the development, access limitations, open space within the development, and the location of parking areas for
multi-family housing and non-residential uses.
The proposed amendments also address the street construction standards for subdivisions that utilize the
Overlay provisions. These amendments require that these streets be built to the Town’s “urban” standards and that
sidewalks be provided as they would be for other development in the villages. In addition, the amendments call for the
planting of street trees in these subdivisions.
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